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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG HXHR BT TG AT :
Revision application to-Government of India :

(1) BT oIS Yoo IMRATITH, 1994 B URT ST Y FAY Y AHA B IR F YA ORI B SU-URT D FH RGP
: 110001 BT @ S ARY | ‘

. +© (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to.sub-section (1) of Section-35 ibid :

(i) IR W @ FR @ A § oW T S BREM O B UerR a1 o GREM ¥ A R wverR W g
WUSFTR ¥ A o Y §Y AN F, A7 fbell WS a1 wveR # W 9w e wwem ¥ W e avemR # @ W @) ufean B
SR g8 o1

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory-outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or térritory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

@ e goo o1 YA Y 1 MR & 9% (e a1 e o) R fear T Are 8|

(¢)  In.case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3ifc STUTET BT SR Yo B YA B AT Sl ST BIST A BT Tg § AR U AR O $9 ORI G
g & qafdes eygad, ofiel & g UIRa 9 99 R a1 918 ¥ faw g (H.2) 1998 9RT 109 ERT
forgey fg Q&)

(d). Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

(1) ﬁamw(ﬂa}ﬁw&wﬁ2oo1a%ﬁwga%mﬁﬁ%ammsvﬂwmmq
U areyr & Hfd sreer UG fidie @ 9 N @ ik e—emey wd anfier enew @ Q- Uiyl & |
SR e far S Aty | SHe A1 WIT 8. 61 JEI & it uRT 35-3 W fuiRa W & e
@ WA P W EAR—6 AT B AT o S+ =Ry |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2)  RfAST andes & @1 W&l Heiie YA (P g W9 I7 SEY B & d R 200/~ B YA B SY
3R 78T Herd v U@ &g & SgTeT 8 af 1000,/ — a’»’rqﬂvwaﬁml

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
A g, WWWWWWWH%D%W—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) S SeTeA Yo AATIH, 1944 B T 35~é’f/35—3 P afefa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

@)  SwifRad aRes 2 (1) & ¥ FAY JFAR & AT B i, Al & Wil F WA Yob, DI
ST Yoo T4 Faray diella e (Re) &t uftem e difser, seem@me # sii—20,
fd gIRUcH HHITSUS, WEll TR, AE9EdIe—380016

(@  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0O-20, New Metal Hospital Compound, Meghani- Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 9 39 3mew # & A AT BT AAGA R § A qAb Yol 3w B Y B B G Sufed
B 9 I ST =Ry 3 aeT & B g¢ 1 T foren v o 9 wmm @ forw wenRefyr sndiefia
ITEARYT Bl Yo A AT HwT FRBR B G 3MMAG fhar S 2

In_case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :

(4) o Yo SR 1970 JAT WIRE ®I ggfa—1 & ofqia iR By srgar Sw smdes A
et 3Ty JReIfy folaa mifert & e 3 ¥ ul% @ e 9fd R w.6.50 I B <R Yob
e o BN =RV |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) ﬁsﬂ?w@lﬁwﬁaﬁwmmﬁﬁmﬁﬁ@mﬂwmﬁﬁﬁmm%aﬁﬂmw
T SeUTeH Yo Yd AR Adiely g (i) e, 1982 § ffed g1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) A Yow, DR IeuET Pob U QGarex el ~rnfieser (Ree), @ uly endiell & A A
Fded AiaT (Demand) TF &5 (Penalty) BT 10% Ta SIAT AT A ¥ | grenifen, ARaR & S 10
FUSTIT T |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ' )

AT BTG ek 3K [aT T F 3geid, A 819 "Shded &l ART'(Duty Demanded) -
0] (Section) s 11D & dge fAeifa TRy, ’
(ii) forT TelcT 97d< i3 T UL,
(i) Q=T HRe FaHA! F 7T 6 % dgd oF T

> ag T& AT el arder’ ¥ wger O ST Y e #, srfer’ aiew I & fore af enel g T Iy

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the__ pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; :
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wwaﬁr%uﬁaﬁaqﬁm?w&waﬁ&wmawmmﬁarﬁag?aﬁnﬁr%cmew%
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In view of above, an appeal against this order shall lie before the Tribut 1&g AL
o ipenalty,’w

10% of the duty demanded where duty or duty and penalty are in dispute, |
penalty alone is in dispute.” &
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ORDER IN APPEAL

This appeal has been filed by M/s. Shreeji Organics, Plot No. 3421/3422, Phase
IV, GIDC Estate, Vatwa, Ahmedbad 382 445 [for short ‘appellant’] against QIO No. MP/3080-
3082/AC/2017-Reb dated 30.11.2017, passed by the Assistant Commissioner, CGST, Division

11, Ahmedabad South Commissionerate. [for short —adjudicating authority’]

2. Briefly, the facts are that the appellant filed a rebate claim of Rs. 8,07,476/- under
Rule 18 of the Central Excise Rules, 2002, read with notification No. 19/2004-CE(NT) dated
6.9.2004. A show cause notice dated 3.11.2017, was issued to the appellant inter alia alleging
that in the excise invoice the chapter sub heading was mentioned as 29222926 while in the
shipping bill the sub heading was mentioned as 29214290; that the goods mentioned in both the
sub headings are different; that the goods cleared from factory, falling under sub heading
29222926 [as declared in the central excise invoice] were not the one which were exported; that
the export clearance was made under advance licence; that the appellant had not mentioned the
chapter sub heading in the ARE-1s and therefore it appeared that they had mis-communicated it
to the custom authorities. The notice, therefore, asked the appellant to show cause as 10 why the

rebate should not be rejected, since the goods cleared from the factory were not exported.

3. This notice dated 3.11.2017, was adjudicated vide the impugned OIO dated
©30.11.2017, wherein the adjudicating authority rejected the rebate claim on the grounds that the
contention of the appellant fhat their product is classifiable both under 29214290 and 29222926
is not correct; that it is important to ascertain that the goods cleared from the factory were the
infact the goods which are exported; that no justification has been given as to why two different
classifications were given in the different documents, pertaining to the same export; that the
appellant has submitted copy of advance licence as per which they were required to export meta
ureido aniline falling under chapter sub heading 29214290; that in the shipping bills they have
mentioned the sub heading and availed the benefits from customs and DGFT; that the claimant

has not mentioned the chapter sub heading in the ARE-1s.

4, Feeling aggrieved, the appellant has filed this appeal raising the following

grounds:

e that the adjudicating authority failed to appreciate the facts and circumstance of the case;

e  that the substantive benefit of the right of rebate claim cannot be denied in terms of the judgement
of the Hon’ble Supreme Court in the case of Mangalore Refinery;

e that they wish to rely on the case of Reliance Industries [2012(275) ELT 277], 2014(314) ELT
953 and 2013(293) ELT 641; )

e that the appellant had submitted all-documents showing the goods were exported including the
BRC; that all the documents are correlated and therefore it cannot be concluded that the goods
were not exported;

e that the only difference is in the chapter sub heading.

5. Personal hearing in the matter was held on 22.3.2018 wherein Shri N K Oza,

Advocate appeared on behalf of the appellant. The learned advocate reiterat

appeal. He further stated that the rebate was allowed with the same mig
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MP/2844-2846/AC/2017-Reb, a copy of which is submitted during the course of personal
hearing. Further a copy of OIA ro. 126/14-15 dated' 19.12.2014, was also submitted to
substantiate the plea that rebate was wrongly denied. During the course of pérsonal hearing he
further submitted additional written submissions wherein he reiterated that the lapse was a
procedural lapse; that even chapter 29 is same except detailed eight digit sub heading; that once

goods are cleared on payment of duty and export is fulfilled, rebate claim is not to be denied.

6. I find that certaih facts that are not in dispute are [a] that the chapter sub heading
mentioned in the central excise invoice was 29222926, while in the shipping bill it was
mentioned as 29214290. It is also not disputed that the appellant had not mentioned the chapter
sub heading in the ARE-1s. Now it is in this background that I will be recording my findings.

7. The appellant’s main plea is that since there is only a procedural lapse, substantive
benefit in the form of rebate cannot be denied. The appellant has relied upon the case of
Mangalore Refinery, to substantiate his plea. However, I find that it is not Mangalore Refinery
but the case of Mangalore Chemicals & Fertilizers Ltd [1991(55) ELT 437 (SO}, wherein the head

notes [relevant] states as follows:

Interpretation of statute - Exemption and refund - Condition precedent - Distinction to be made
between a procedural condition of a technical nature and a substantive condition - Non-
observance of the former condonable while that of the latter not condonable as likely to facilitate
commission of fraud and introduce administrative inconveniences. -

7.1 I find that in the case of Sanket Food Products P Ltd. [2015(328)ELT 693 (GOI)];
the fundamental condition for grant of rebate under Rule 18 of Central Excise Rules, 2002 read
with notification No. 19/2004-C.E. (N.T.), dated 6-7-2004, has been spelt out which is that for -
granting of rebate claim [a] duty should be paid and [b] the duty paid goods are to be

exported. In this case, I find that the adjudicating authority has held that what is cleared from
the factory [said to be goods falling under chapter sub heading 29222926], were not the goods
which were exported. I find that the fundamental condition has not been satisfied. The appellant
in his grounds of appeal has not been able to counter this finding of the adjudicating authority. 1
am aware that procedural lapses can be condoned, but in the appellant’s case it is not a
procedural lapse but something very substantial. The appellant has failed to counter the
allegation and has not produced anything which could substantiate his claim that the goods

removed were in fact the goods exported.

8. The appellant has relying on the OIO no. 2844-2846/AC/2017 dated 11.10.2017
in their own case, has contended that in the said case their rebate was sanctioned even though
their invoice classified the goocfs under sub heading 29222926 and the _shipping bill mentioned

the sub heading as 79214290, The averment raised cannot be accepted because saggtion of

< o . . P N
rebate through oversight in one instance, cannot become a norm for the subsequﬁggt‘égnqgl{;n%
N\“:\‘ .QC; 5
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case certain infirmities are noticed. The adjudicating authority, I find has qome@ 3 d@léd; thg -
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adjudicating authority or before me that the duty paid goods removed were in fact the goods that

were exported.

0. The appellant lastly has relied upon certain case laws, which I would now like to
refer, viz.

[a]OIA No. 126/2014-15 dated 19.12.2014. The reliance placed on this case is not correct
because in this case, the rebate was granted on the grounds that the description, package, weight
did not tally since 2 boxes were stuffed into the container free of charge having no commercial

value; that the said goods were brought out items and were hence not appearing in the ARE-1;

that the two boxes exported were free sample. It is on this ground that the appellant authority

allowed the rebate. I am not able to understand as to how the rationale of this case would be

applicable to the present dispute.

v
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[b] The appellant has also relied on the case of M/s. Reliance Industries Ltd [20‘12 (275) E.L.T.
277 (G.0.1.)], the head notes of which are as follows:

Rebate - Exports - Territorial jurisdiction - Order of original authority sanctioning rebate except
for lack of jurisdiction - ACCE, Div.-I, Ahmedabad-1I, could have either advised the applicant on

returned rebate claim papers to file the same with ACCE having jurisdiction over the factory - But
ACCE, Div.-I accepted claims and sanctioned them on merit - Applicant cannot be penalized for -

the lapse of departmental authorities - In view of this, impugned order set aside and order-in-
original restored - Rule 18 of Central Excise Rules, 2002. [paras 8, 9, 10, 11, 12]

Again, I am not able to understand as to how this case would be applicable the present dispute.

[c] The appellant has relied upon the case law of Rans Pharma Corporation [2014 (314) E.L.T.
953 (G.0.1.)], the relevant of extracts of which is as follows:

10. Aggrieved with the said order dated 16-4-2008, the claimant again filed appeal before Commissioner
(Appeals) who set aside the Order-in-Original, dated 16-4-2008 and allowed the appeal of the claimant. Now
the department has filed this revision application on the ground stated in para 4 above. Department has mainly
contended that the appellate authority has failed to consider that the issue involved in the matter is as to
whether the produce exported and the product cleared from the factory of manufacturer is one and the
same.The goods cleared from the manufacturer premises against the ARE-ls and the Central Excise Invoice
and the description appearing on the relevant Shipping Bills against which the goods were exported/shipped
do not tally, which are shown as under :-

SL ARE-1 No., Date & Description Description
No. Description appearing on appearing
Invoice on .
Shipping
Bills
1 KTPL/20/2005-06 dated Diminazene Diminazene
28-11-2005 Ranimil Aceturate &. Diaceturate
(Diminazene Aceturate & Phenazone Injection
Phenazone Granules) ' Granules
2 KTPL/26/2005-06 dated Diminazene
25-12-2005 Ranimil Aceturate &
(Diminazene Aceturate & Phenazone
Phenazone)
3 KTPL/30/2005-06 dated
4-1-2005 Ranimil
(Diminazene Aceturate & Diminazene
Phenazone Granules) Aceturate &.
4 KTPL/32/2005-06 dated Phenazone
11-1-2006 Ranimil Granules
(Diminazene Aceturate &
Phenazone)

O -
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5 KTPL/33/2005-06 dated
17-1-2006 Ranimil "
(Diminazene Aceturate &
Phenazone)

6 KTPL/42/2005-06 dated
11-2-2006 Ranimil
(Diminazene Aceturate &
Phenazone)

11. On examination and interpretation of nature of both products, it is observed that ‘Diminazene Aceturate’
is a product meant for veterinary purpose having different name that is also admiriistered as compound
injection and the end-use is the same. Therefore, the difference in description appearing_on ARE- 1s and
invoices to that of Shipping Bills is nothing but proper non-interpretation of the various dictionary words i.e.
minor technical lapse. It is further observed that other documents submitted by the claimants that number of

) packages, number of sachet, gross weight, net weight, total value of the goods tally with all the export

i documents which also proves that the goods in question have been correctly and actually exported out of
India, realization of foreign exchange have taken place. Here substantial requirement of law is fulfilled so the
rebate cannot be denied for minor procedural infraction as held by this authority in the case of Cotfab Exports
reported in 2006 (205) E.L.T. 1027 (G.O.1.). Moreover the Customs have certified on the ARE-1 that goods
have been exported vide relevant Shipping Bill. There is no reason for not accepting said customs
certification.

[emphasis supplied]

O As is evident, in the above case, the discrepancy was only of the description of goods while in
the dispute at hand the chapter sub heading is different, while the description remains unchanged.
The appellant has nowhere in an affidavit or in the grounds mentioned that the description
mentioned in the excise invoice is incorrect or otherwise. On going through Zaumba.com I find
that the goods Meta Uriedo Aniline are routinely exported from various ports of India and they
are classified under 29214290. Hence, it is not understood as to why the appellant was showing
the sub heading as 29222926, in the excise invoices, when both the sub headidgs are clearly very

different. This case laws is therefore not applicable to the present dispute.

[d] The appeltant has further relied upon the case of UM Cables Limited [2013(293) ELT 641],

the headnotes of which is reproduced below:

O Rebate - Claim of - Non-production of original and duplicate copy of ARE-1 - Ipso facto, it cannot

invalidate rebate claim - In such a case, exporter can demonstrate by cogent evidence that goods were
exported and duty paid, satisfying requirements of Rule 18 of Central Excise Rules, 2002 read with
Notification No. 19/2004-C.E. (N.T.) - On facts, claim directed to be considered on basis of bills of lading,
banker’s certificate of inward remittance of export proceeds and certification by Customs authorities on
triplicate copy of ARE-1. [paras 16, 17]

Since the facts are different, the reliance on the said case is not correct.

10. - In view of the foregoing, I reject the appeal and uphold the impugned OIO.

11. 3TdTeTehdl &aRT aor &1 918 e & MUeRT ST als § R S gl

11. - The appeal filed by the appellant stands disposed of in above terms. Wﬁ
GHT AI)

W(ﬁfﬂm

Date :22.3.2018

Attested

C

Superintendent (Appeal),
Central Tax, Ahmedabad.
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By RPAD.

To,

M/s. Shreeji Organics,

Plot No. 3421/3422, Phase IV,
GIDC Estate, Vatwa,
Ahmedbad 382 445

Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
The Deputy/Assistant Commissioner, Central Tax, Division-III, Ahmedabad South

3.

Commissionerate
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate
5

)/,Guard File.
6. P.A.
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